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bidder through a press release, news-
paper advertisement or public state-
ment which discloses only the informa-
tion in SEC Rule 135(a)(4) (17 CFR
230.135(a)(4)) concerning a tender offer
in which the consideration consists
solely or in part of securities to be reg-
istered under the Securities Act of 1933
(15 U.S.C. 77) shall not be deemed to
constitute the commencement of a ten-
der offer under paragraph (a)(5) of this
section: Provided That such bidder files
a registration statement with the SEC
concerning the securities promptly
after the public announcement.

§ 335.503 Filing and transmission of
tender offer statement.

(a) Filing and transmittal. No bidder
shall make a tender offer if, after con-
summation thereof, such bidder would
be the beneficial owner of more than 5
percent of the class of the subject
bank’s securities for which the tender
offer is made, unless as soon as prac-
ticable on the date of the commence-
ment of the tender offer the bidder:

(1) Files with the FDIC three copies
of a Tender Offer Statement on Form
F–13 (§ 335.512), including all exhibits
thereto;

(2) Hand delivers a copy of such Form
F–13, including all exhibits thereto:

(i) To the subject bank at its prin-
cipal executive office; and

(ii) To any other bidder, which has
filed a Form F–13 with the FDIC relat-
ing to a tender offer which has not yet
terminated for the same class of secu-
rities of the subject bank, at such bid-
der’s principal executive office or at
the address of the person authorized to
receive notices and communications
(which is disclosed on the cover sheet
of such other bidder’s Form F–13);

(3) Gives telephonic notice of the in-
formation required by § 335.506(e)(2) (i)
and (ii) and mails by means of first
class mail a copy of such Form F–13,
including all exhibits thereto:

(i) To each national securities ex-
change where such class of the subject
bank’s securities is registered and list-
ed for trading (which may be based
upon information contained in the sub-
ject bank’s most recent Annual Report
on Form F–2 (§ 335.312) filed with the
FDIC unless the bidder has reason to
believe that such information is not

current) which telephonic notice shall
be made when practicable prior to the
opening of such exchange; and

(ii) To the National Association of
Securities Dealers, Inc. (NASD) if such
class of the subject bank’s securities is
authorized for quotation in the
NASDAQ interdealer quotation system.

(b) Additional materials. The bidder
shall file with the FDIC three copies of
any additional tender offer materials
as an exhibit to the Form F–13 required
by this section, and if a material
change occurs in the information set
forth in such Form F–13, six copies of
an amendment to Form F–13 (each of
which shall include all exhibits other
than those required by item 11(a) of
Form F–13) disclosing such change and
shall send a copy of such additional
tender offer material or such amend-
ment to the subject bank and to any
exchange and/or the NASD, as required
by paragraph (a) of this section,
promptly but not later than the date
such additional tender offer material
or such change is first published, sent
or given to security holders.

(c) Certain announcements. Notwith-
standing paragraph (b) of this section,
if the additional tender offer material
or an amendment to Form F–13 dis-
closes only the number of shares depos-
ited to date, and/or announces an ex-
tension of the time during which
shares may be tendered, then the bid-
der may file such tender offer material
or amendment and send a copy of such
tender offer material or amendment to
the subject bank, any exchange and/or
the NASD, as required by paragraph (a)
of this section, promptly after the date
such tender offer material is first pub-
lished or sent or given to security hold-
ers.

[46 FR 25208, May 5, 1981, as amended at 54
FR 53592, Dec. 29, 1989]

§ 335.504 Dissemination of certain ten-
der offers.

(a) Materials deemed published or sent
or given. A tender offer in which the
consideration consists solely of cash
and/or securities exempt from registra-
tion under section 3 of the Securities
Act of 1933 (15 U.S.C. 77) shall be
deemed ‘‘published or sent or given to
security holders’’ within the meaning

VerDate 14-MAR-97 12:00 Apr 01, 1997 Jkt 174033 PO 00000 Frm 00340 Fmt 8010 Sfmt 8010 E:\CFR\174033.050 174033



341

Federal Deposit Insurance Corporation § 335.505

of section 14(d)(1) of the act if the bid-
der complies with all of the require-
ments of any one of the following sub-
paragraphs: Provided, however, That
any such tender offers may be pub-
lished or sent or given to security hold-
ers by other methods, but with respect
to summary publication, and the use of
stockholder lists and security position
listings under § 335.505, only paragraphs
(a) (2) and (3) of this section can be fol-
lowed.

(1) Long-form publication. The bidder
makes adequate publication in a news-
paper or newspapers of long-form publi-
cation of the tender offer.

(2) Summary publication. (i) The bidder
makes adequate publication in a news-
paper or newspapers of a summary ad-
vertisement of the tender offer; and

(ii) Mails by first-class mail or other-
wise furnishes with reasonable prompt-
ness the bidder’s tender offer materials
to any security holder who requests
such tender offer materials in response
to the summary advertisement or oth-
erwise.

(3) Use of stockholder lists and security
position listings. Any bidder using
stockholder lists and security position
listings under § 335.505 shall comply
with paragraph (a)(1) or (2) of this sec-
tion on or prior to the date of the bid-
der’s request for such lists or listing
under § 335.505(a).

(b) Adequate publication. Depending
on the facts and circumstances in-
volved, adequate publication of a ten-
der offer under this section may re-
quire publication in a newspaper with a
national circulation or may only re-
quire publication in a newspaper with
metropolitan or regional circulation or
may require publication in a combina-
tion thereof: Provided, however, That
publication in all editions of a daily
newspaper with a national circulation
shall be deemed to constitute adequate
publication.

(c) Publication of changes. If a tender
offer has been published or sent or
given to security holders by one or
more of the methods enumerated in
paragraph (a) of this section, a mate-
rial change in the information pub-
lished, sent or given to security holders
shall be promptly disseminated to se-
curity holders in a manner reasonably
designed to inform security holders of

such change: Provided, however, That if
the bidder has elected under
§ 335.505(f)(1) to require the subject
bank to disseminate amendments dis-
closing material changes to the tender
offer materials under § 335.505 the bid-
der shall disseminate material changes
in the information published or sent or
given to security holders at least pur-
suant to § 335.505.

§ 335.505 Dissemination of certain ten-
der offers by the use of stockholder
lists and security position listings.

(a) Obligations of the subject bank.
Upon receipt by a subject bank at its
principal executive offices of a bidder’s
written request, meeting the require-
ments of paragraph (e) of this section,
the subject bank shall comply with the
following paragraphs.

(1) The subject bank shall notify
promptly transfer agents and any other
persons who will assist the subject
bank in complying with the require-
ments of this section of the receipt by
the subject bank of a request by a bid-
der under this section.

(2) The subject bank shall promptly
ascertain whether the most recently
prepared stockholder list, written or
otherwise, within the access of the sub-
ject bank was prepared as of a date ear-
lier than ten business days before the
date of the bidder’s request and, if so,
the subject bank shall promptly pre-
pare or cause to be prepared a stock-
holder list as of the most recent prac-
ticable date which shall not be more
than ten business days before the date
of the bidder’s request.

(3) The subject bank shall make an
election to comply and shall comply
with all of the provisions of either
paragraph (b) or (c) of this section. The
subject bank’s election once made shall
not be modified or revoked during the
bidder’s tender offer and extensions
thereof.

(4) No later than the second business
day after the date of the bidder’s re-
quest, the subject bank shall orally no-
tify the bidder, which notification shall
be confirmed in writing, of the subject
bank’s election made under paragraph
(a)(3) of this section. Such notification
shall indicate (i) the approximate num-
ber of security holders of the class of
securities being sought by the bidder,
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